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§ 102.41 Objection to conduct of hear-
ing; how made; objections not 
waived by further participation. 

Any objection with respect to the 
conduct of the hearing, including any 
objection to the introduction of evi-
dence, may be stated orally or in writ-
ing, accompanied by a short statement 
of the grounds of such objection, and 
included in the record. No such objec-
tion shall be deemed waived by further 
participation in the hearing.

§ 102.42 Filings of briefs and proposed 
findings with the administrative 
law judge and oral argument at the 
hearing. 

Any party shall be entitled, upon re-
quest, to a reasonable period at the 
close of the hearing for oral argument, 
which may include presentation of pro-
posed findings and conclusions, and 
shall be included in the stenographic 
report of the hearing. In the discretion 
of the administrative law judge, any 
party may, upon request made before 
the close of the hearing, file a brief or 
proposed findings and conclusions, or 
both, with the administrative law 
judge, who may fix a reasonable time 
for such filing, but not in excess of 35 
days from the close of the hearing. Re-
quests for further extensions of time 
shall be made to the chief administra-
tive law judge in Washington, D.C., to 
the associate chief judge in San Fran-
cisco, California, to the associate chief 
judge in New York, New York, or to the 
associate chief judge in Atlanta, Geor-
gia, as the case may be. Notice of the 
request for any extension shall be im-
mediately served on all other parties, 
and proof of service shall be furnished. 
Three copies of the brief or proposed 
findings and conclusions shall be filed 
with the administrative law judge, and 
copies shall be served on the other par-
ties, and a statement of such service 
shall be furnished. In any case in which 
the administrative law judge believes 
that written briefs or proposed findings 
of fact and conclusions may not be nec-
essary, he or she shall notify the par-
ties at the opening of the hearing or as 
soon thereafter as practicable that he 
or she may wish to hear oral argument 
in lieu of briefs. 

[61 FR 6942, Feb. 23, 1996, as amended at 62 
FR 1668, Jan. 13, 1997]

§ 102.43 Continuance and adjourn-
ment. 

In the discretion of the administra-
tive law judge, the hearing may be con-
tinued from day to day, or adjourned to 
a later date or to a different place, by 
announcement thereof at the hearings 
by the administrative law judge, or by 
other appropriate notice.

ADMINISTRATIVE LAW JUDGE’S DECISION 
AND TRANSFER OF CASE TO THE BOARD

§ 102.45 Administrative law judge’s de-
cision; contents; service; transfer of 
case to the Board; contents of 
record in case. 

(a) After hearing for the purpose of 
taking evidence upon a complaint, the 
administrative law judge shall prepare 
a decision. Such decision shall contain 
findings of fact, conclusions, and the 
reasons or basis therefor, upon all ma-
terial issues of fact, law, or discretion 
presented on the record, and shall con-
tain recommendations as to what dis-
position of the case should be made, 
which may include, if it be found that 
the respondent has engaged in or is en-
gaging in the alleged unfair labor prac-
tices, a recommendation for such af-
firmative action by the respondent as 
will effectuate the policies of the Act. 
The administrative law judge shall file 
the original of his decision with the 
Board and cause a copy thereof to be 
served on each of the parties. If the ad-
ministrative law judge delivers a bench 
decision, promptly upon receiving the 
transcript the judge shall certify the 
accuracy of the pages of the transcript 
containing the decision; file with the 
Board a certified copy of those pages, 
together with any supplementary mat-
ter the judge may deem necessary to 
complete the decision; and cause a 
copy thereof to be served on each of the 
parties. Upon the filing of the decision, 
the Board shall enter an order transfer-
ring the case to the Board and shall 
serve copies of the order, setting forth 
the date of such transfer, on all the 
parties. Service of the administrative 
law judge’s decision and of the order 
transferring the case to the Board shall 
be complete upon mailing. 

(b) The charge upon which the com-
plaint was issued and any amendments
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thereto, the complaint and any amend-
ments thereto, notice of hearing, an-
swer and any amendments thereto, mo-
tions, rulings, orders, the stenographic 
report of the hearing, stipulations, ex-
hibits, documentary evidence, and 
depositions, together with the adminis-
trative law judge’s decision and excep-
tions, and any cross-exceptions or an-
swering briefs as provided in § 102.46, 
shall constitute the record in the case. 

[28 FR 7973, Aug. 6, 1963, as amended at 59 FR 
65945, Dec. 22, 1994; 61 FR 6942, Feb. 23, 1996]

EXCEPTIONS TO THE RECORD AND 
PROCEEDINGS

§ 102.46 Exceptions, cross-exceptions, 
briefs, answering briefs; time for fil-
ing; where to file; service on the 
parties; extension of time; effect of 
failure to include matter in excep-
tions; reply briefs; oral arguments. 

(a) Within 28 days, or within such 
further period as the Board may allow, 
from the date of the service of the 
order transferring the case to the 
Board, pursuant to § 102.45, any party 
may (in accordance with section 10(c) 
of the Act and §§ 102.111 and 102.112 of 
these rules) file with the Board in 
Washington, DC, exceptions to the ad-
ministrative law judge’s decision or to 
any other part of the record or pro-
ceedings (including rulings upon all 
motions or objections), together with a 
brief in support of said exceptions. Any 
party may, within the same period, file 
a brief in support of the administrative 
law judge’s decision. The filing of such 
exceptions and briefs is subject to the 
provisions of paragraph (j) of this sec-
tion. Requests for extension of time to 
file exceptions or briefs shall be in 
writing and copies thereof shall be 
served promptly on the other parties. 

(b)(1) Each exception (i) shall set 
forth specifically the questions of pro-
cedure, fact, law, or policy to which ex-
ception is taken; (ii) shall identify that 
part of the administrative law judge’s 
decision to which objection is made; 
(iii) shall designate by precise citation 
of page the portions of the record relied 
on; and (iv) shall concisely state the 
grounds for the exception. If a sup-
porting brief is filed the exceptions 
document shall not contain any argu-
ment or citation of authority in sup-
port of the exceptions, but such mat-

ters shall be set forth only in the brief. 
If no supporting brief is filed the excep-
tions document shall also include the 
citation of authorities and argument in 
support of the exceptions, in which 
event the exceptions document shall be 
subject to the 50-page limit as for 
briefs set forth in § 102.46(j). 

(2) Any exception to a ruling, finding, 
conclusion, or recommendation which 
is not specifically urged shall be 
deemed to have been waived. Any ex-
ception which fails to comply with the 
foregoing requirements may be dis-
regarded. 

(c) Any brief in support of exceptions 
shall contain no matter not included 
within the scope of the exceptions and 
shall contain, in the order indicated, 
the following: 

(1) A clear and concise statement of 
the case containing all that is material 
to the consideration of the questions 
presented. 

(2) A specification of the questions 
involved and to be argued, together 
with a reference to the specific excep-
tions to which they relate. 

(3) The argument, presenting clearly 
the points of fact and law relied on in 
support of the position taken on each 
question, with specific page reference 
to the record and the legal or other 
material relied on. 

(d)(1) Within 14 days, or such further 
period as the Board may allow, from 
the last date on which exceptions and 
any supporting brief may be filed, a 
party opposing the exceptions may file 
an answering brief to the exceptions, in 
accordance with the provisions of para-
graph (j) of this section. 

(2) The answering brief to the excep-
tions shall be limited to the questions 
raised in the exceptions and in the 
brief in support thereof. It shall 
present clearly the points of fact and 
law relied on in support of the position 
taken on each question. Where excep-
tion has been taken to a factual finding 
of the administrative law judge and it 
is proposed to support that finding, the 
answering brief should specify those 
pages of the record which, in the view 
of the party filing the brief, support 
the administrative law judge’s finding. 

(3) Requests for extension of time to 
file an answering brief to the excep-
tions shall be in writing and copies
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